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Editorial 


With this number the JourNnaL begins its seventh year. A title page and in- 
dex suitable for binding will be sent to all who apply. It is timely also to remind 
members that convenient binders are still supplied at a trifling cost. The binder 
has the great merit of preserving each copy from the day it is received and yet, with 
a capacity for four volumes, or twenty-four numbers, the binder makes also an 
excellent substitute for a permanent binding. 


Judicial Superintendence in Ohio 


“Wanted—A Chief Judicial Superintendent,” was the title of an article in 
the first number of the first volume of this Journat. In this characteristically 
vigorous article Dean Wigmore presented his plea for light, order, system and di- 
rection for the administrative side of the judicial function. It is a great satisfac- 
tion now to hark back to that statement of an almost universal need throughout 
the States since Ohio has adopted a law well calculated to carry the principle into 
effect. The Ohio act is practically the same as the bill drafted by the Massachu- 
setts Judicature Commission, which received the approval of the Bar Association 


_ of that State and nearly enough votes for adoption. The Ohio act appears on page 
six of this number. 


In its emphasis upon the administration of justice as distinct from the quality 
of the justice meted out, this Journat has taken the position that the big, the ob- 
vious, the gross and inexcusable defects of our judicial system should first receive 
attention. As to the quality of the justice arrived at after due adjudication in any 
specific case, there may never be a concensus. But there are instances of injustice 
so clear as to find no defenders and these are almost invariably due to faulty ad- 
ministration. They are commonly avoidable. They could not occur but for lack 
of supervision. 

Because of the absence of a sufficient system of recording and collating ad- 
ministrative statistics, we do not know what is going on in the numerous isolated 
tribunals of the typical state system. Merely to secure this fundamental informa- 
tion three things appear necessary: the recording of facts; their orderly grouping 
and publishing; the existence of a central authority with power to make use of 
this data. 


The plan adopted in Ohio applies the principle of superintendence based upon 
adequate knowledge in the gentlest manner conceivable. But we believe it to be 
sufficient for this great purpose. The make-up of the central authority seems espe- 
cially practical and fair, for the judicial council is composed of representatives of 
four kinds of tribunals and of the bar. Every part of the judicial system has a 
representative present when the council meets and the council has a representative 
at all times in all the various tribunals and in the bar. 

The act gives to this body the right to prescribe forms and require the clerks 
of the various courts to make reports. This is the beginning of light where there 
has been only obscurity—of knowledge where only guesswork has prevailed. 

Surely this is a harmless act, giving to this council no further explicit power. 

But the duty is imposed of reporting on the operation of the system every two years 
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to the legislature. “It may also from time to time submit such suggestions as it 
may deem advisable, for the consideration of the judges of the various courts with 
relation to rules and practice and procedure.” In words of infinite tenderness the 
supervisory powers are clothed. 


There is experience to justify the hope that the reasonable exercise of the very 
modest powers conferred may be entirely effective. Most judges will accept in good 
grace the suggestions of a qualified representative council of judges and lawyers, 
supported by data. The few who do not will be, perhaps, the ones most needing 
supervision. There will be only a few. If they reject the suggestions of the judicial 
council they will at once assume the burden of proving that they are performing 
their duties in a highly satisfactory manner. And failing in this they will soon 
eliminate themselves. 


It is true that we have seen a great deal of diversity and uncertainty in justice 
due to the individuality of judges. But is this not due largely to the lack of a 
competent and friendly supervisory authority? The judges of a system lacking 
co-ordination and direction are obliged to formulate individual policies, often with 
great risk to themselves. The system as we have known it, is in reality not friendly 
to the judges. At many points it sets up no norm to which judges may conform. 
Each judge must solve his own problems, fight his own fights and take his chances. 
We have had to this time courts and judges. When we shall have co-ordinated 
them under such a plan as is proposed we will have for the-first time a judicial 
system and a bench. The judiciary will be made vastly stronger through co-ordi- 
nation, and strength is needed to cope with modern conditions. This power, how- 
ever, will have its check. It will not be the impractical and unfair check of the 
recall and the frequent election. It will be the check imposed by authoritative 
publicity and co-operative guidance. 

Judges who are really fitted for working in a complex system such as comes 
into being in a populous state under present conditions of social and industrial life 
will adapt themselves with satisfaction to unification. The few who cannot profit 
by authoritative recommendations, who cannot develop a corps spirit, will not for 
long be a source of embarrassment. 


The matter of suggesting changes in rules to the legislature is also one which 
encourages hopeful speculation. Of the numerous objections to legislative control 
of procedural development the two greatest, probably, are inexpertness and indi- 
vidual interest. A proper system of procedure is so logical and so closely knit as 
to demand exceptional skill in its amendment. This statement is not invalidated 
by the fact that in many states clumsily drafted rules find fit company in the con- 
text of the code. In many states changes are made as the outcome of a single 
lawyer-legislator’s experience. We do not refer to changes made to affect pending 
causes, though there are instances of this grosser fault as well. 

Is it not probable that a judicial council such as that authorized in Ohio could 
in time gain a monopoly in introducing bills to amend the code of procedure? It 
would be only another instance of expertness crowding out inexpertness in a highly 
technical field. At any rate, bills for changes not approved by the judicial council 
would suffer from a decided disadvantage. 

The rule-making power is so intimately related to the administrative, or su- 
pervisory power, that it is easy to be more hopeful for its proper exercise at the 


hands of a representative council of judges than at the hands of the judges of a 
supreme court. 


Ohio Adopts Judicial Council 


New Law Points Way to Efficiency — Administrative Body Created to 
Secure Facts Concerning Courts and Advise 
Judges and Legislators 


Ohio has taken the lead in practical 
steps to a unification of the administra- 
tion of justice in all its courts. The Ohio 
legislature in April adopted an act to 
create a judicial council of nine members 
to be representative of the supreme, appel- 
late, common pleas and municipal courts 
and of the bar. 

While Ohio is the first state to react to 
the need for co-ordinated management for 
the judicial establishment there is prece- 
dent in the Daugherty bill adopted by 
Congress last September, which creates a 
council of judges to supervise the work of 
the United States courts. 

The actual draft adopted in Ohio de- 
rives from the draft bill submitted by the 
_ Massachusetts Judicature Commission in 
- 1920. It will be found in this JourNat, 
Vol. V, p. 106. 

While the judicial council is given only 
advisory and investigative powers it will 
be able to accomplish a great deal of what 
is today most needed for the improvement 
of the administration of justice. In sup- 
port of the power of investigation the 
council may require reports from clerks 
and other officials, and may take testi- 
mony at public hearings. 

In the exercise of this power the coun- 
cil may prescribe the form of reports, and 
so collate statistics on the work of the 
several courts, both civil and criminal. 
Then for the first time it will be possible 
to know what the courts are ‘actually do- 
ing. With this information the means 
will be at hand for the correction of any 
abuses which may appear in administra- 
tion, either by calling the attention of the 
judges to the matter, or by bringing it 
before the legislature in suitable manner. 

The vital importance of the essential 
judicial function of deciding causes and 
declaring the law led at an early stage of 
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our national history to meticulous care for 
judgments and opinions. Ever since we 
have made the most of this essential func- 
tion. Every judgment and every word of 
every opinion are at all times readily 
available by a very thorough system of 
recording and reporting. 

But for a long time, in our more popu- 
lous states, the administrative side of jus- 
tice has been practically ignored. While 
commonly admitted to be of very great 


importance there has never been any 


means for acquiring and utilizing data. 
For the most part every judge stands 
alone and unassisted. We refer to the 
courts of a state as a system, but this term 
is hardly deserved, for nothing is syste- 
matic about the operation of law and cus- 
tom in scores of separate local tribunals. 


Working in the Dark 


Administration is of vital importance. 
We have ignored it and lived in the dark. 
Only because this custom has been univer- 
sal has its absurdity escaped general rec- 
ognition. Nobody would ever expect any 
other institution, whether private or pub- 
lic, to succeed as an administrative sys- 
tem, without data and without direction. 

The first step to get efficient judicial 
administration is to get light on the prob- 
lems. There,must be a uniform system of 
reporting and the reports must be ob- 
tained on behalf of a representative and 
responsible authority. There will then be 
possible something like precise knowledge 
as a basis for administrative policies. We 
must assume that practically all judges 
are willing to do their share toward the 
success of the entire judicial system. It 
will only be necessary then for the judicial 
council to indicate what is needed in spe- 
cific instances, after fortifying its policy 
with statistics. 

In one respect the Ohio law fails to 
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arouse enthusiasm, for it appropriates but 
$1,000 per year. Probably means will be 
found for operating for a year or two on 
this pitiably small amount and then re- 
lief will be obtained from a legislature 
which will at last understand the signifi- 
cance of the work. 

The operations under the law will be 
comparatively inexpensive, for one well 
qualified clerk, with a little assistance, 
can maintain the statistical office. With 
moderate success the work of the council 
may well save the judicial system directly 
on every single-day as much as it costs 
for a whole year. And when the system 
has been long enough in operation to yield 
full potential benefits its indirect saving 
to the people of the state, through the 
genuinely efficient administration of civil 
and criminal justice, may readily be every 
day an amount equal to ten times the an- 
nual cost. In dealing with the cost of the 
entire judicial system of a state we are 
playing with high stakes. One thousand 
dollars a year as a limit of expense savors 
of the facetious. 

The text of the new Ohio law follows: 


Judicial Council Act 


SECTION 1. THERE SHALL BE 
a judicial council of nine members for 
the continuous study of the organization, 
rules and methods of procedure and prac- 
tice of the judicial system of the State of 
Ohio, the work accomplished and the re- 
sults produced by that system and its vari- 
ous parts. The term of office of members 
of the council shall be three years. This 
council shall be composed of the chief jus- 
tice of the supreme court and two asso- 
ciate judges of the supreme court selected 
by the judges of the supreme court; the 
chief justice of the court of appeals of 
the state; one common pleas judge to be 
selected by the common pleas judges of 
the state at a meeting to be held the first 
January following the passage of this act 
and every three years thereafter; one mu- 
nicipal judge to be selected by the munici- 
pal judges of the state at a meeting to 
be held the first January following the 
passage of this act and every three years 


thereafter; and three practicing attorneys 
at law to be appointed by the governor. 
The chief justice of the supreme court 
shall be the president of the council. 

SECTION 2. A VACANCY IN THE 
judicial council by death, resignation, re- 
moval from office, failure of a person ap- 
pointed to qualify within ten days after 
the organization of the council or of his 
appointment, shall be filled by the council 
by a majority vote of all the remaining 
members of the council, at the next meet- 
ing following such vacancy. 


SECTION 3. THE COUNCIL 
shall report biennially to the General As- 
sembly of the work of the ‘various 
branches of the judicial system with its 
recommendations for modification of ex- 
isting conditions. It may also from time 
to time, submit such suggestions as it may 
deem advisable for the consideration of 
the judges of the various courts with rela- 
tion to rules and practice and procedure. 
The clerks of the various courts and other 
officials shall make to the council such re- 
ports on such matters and in such form 
periodically, or from time to time, as the 
council may prescribe. 


SECTION 4. THE COUNCIL MAY 
hold public hearings and shall have power 
to administer oaths and require the at- 
tendance of witnesses and the production 
of books and documents. A witness who 
gives false testimony or fails to appear 
when duly summoned, shall be subject to 
the same penalties to which a witness be- 
fore a court is subject, and the same shall 
be imposed by the supreme court or any 
judge of the court of common pleas. 


SECTION, 5. NO MEMBER OF 
said council shall receive any compensa- 
tion for his services. The council and the 
several members thereof shall be allowed 
from the state treasury such expenses for 
clerical and other services, travel and in- 
cidentals as the council and the governor 
shall approve. All disbursements shall be 
by voucher signed by the president of the 
council and shall not exceed one thousand 
dollars per year. j 


Commercial Arbitration Developed in Trade 
Courts* 


The development of trade courts for 
the determination of commercial disputes 
is a matter of interest to lawyers and 
judges, as well as business men. There 
are strong reasons for believing that Chi- 


‘cago will see a great development in this 
field in coming years. Any proposal which . 


gives promise of relief from the delays, 
uncertainties and expenses of litigation 
immediately commands attention. There 
is an almost universal fear on the part of 
litigants that they will be led by mistrials 
and appeals into a tedious and costly 
struggle, one more likely to result in loss 
than in profit. Our courts of first in- 
stance, even when they are exceptionally 
efficient, cannot guarantee finality of liti- 
gation. And at the best they must proceed 
with a degree of formality which has 
always been burdensome to commercial 
litigants. 

Organized support of commercial arbi- 
tration, so called, began in Chicago in 
1916. The efforts of business men to have 
their controversies determined by experts 
in their own lines of trade, rather than by 
judges, presented a situation which could 
not be overlooked by the Municipal Court, 
which had endeavored from its inception 
to supply the needs of a great commercial 
center with prompt and expert adjudica- 
tion. 

This court had long before earned a 
reputation for efficiency in commercial 
causes. This was due to the following 
conditions : 

1. The court possessed complete juris- 
diction in contract cases, regardless of the 
amount involved. 

2. The organic powers of the court 
afforded needed flexibility in administra- 
tion, and the opportunity for developing 
specialist judges in various fields of law. 

3. Under its rule-making powers the 
court had at an early state in its history 
adopted a system of simplified pleading 


* From the Twelfth and Thirteenth Annual Report 
of the Municipal Court of Chicago. 


which had proved remarkably successful. 
Under these rules there was far less liti- 
gation of non-essential and procedural 
matters than under the modified common 
law procedure in vogue in all other Illinois 
courts. 

Arbitration Popular in Europe 


Like other states, Illinois had permit- 
ted arbitration of all kinds of disputes by 
statute, but there had been few instances 
of recourse to this procedure and usually 
experience with it failed to arouse any en- 
thusiasm. Few business men knew any- 
thing about the arbitration act and law- 
yers were skeptical of its merits. The 
term “arbitration” itself had no pleasant 
sound to the ear. It suggested haggling 
and compromising, and hence something 
very different from justice, which knows 
nothing of concessions and swaps. 

Some study ‘of the subject, however, 
made it appear that’ there lay back of this 
little used statute tremendous potentiali- 
ties. In the older trade centers of the 
world domestic tribunals, employing pro- 
cedure known as arbitration, were adjudi- 
cating in successful manner a large pro 
portion of all the disputes arising from 
contractual relations. American business 
men engaged in export trade became ac- 
quainted with trade courts in Liverpool, 
London, Paris, Hamburg and other cities. 
In this country the disputes arising be- 
tween the members of certain trade asso- 
ciations, e. g., stock exchanges, building 
trade associations, etc., were determined 
in a private and informal manner under 
the arbitration statutes, according to rules 
formulated by these associations. This - 
practice had been carried on within these 
associations for many years with entire 
success. Their members appeared to be 
better served and the courts were relieved 
of many cases which they could not han- 
dle with the degree of speed which was 
needed. Finally other associations, com- 
prising the dealers in scores of different 
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lines, and the business world generally, 
having learned of the limited use of in- 
formal trade courts, began to reach out 
for the expected benefits. 

It appeared then to the Municipal Court 
that under certain conditions controver- 
sies could be adjudicated without resort 
to ordinary judicial procedure; that this 
practice appeared in many instances to 
afford satisfaction; and that it was ex- 
tremely probable that such a system of 
voluntary and informal adjudication 
would become common in all large trade 
centers. The strongest feature of the 
trade court lay in conserving the friendly 
relation between buyer and seller. It 
might also be prompt, inexpensive and 
convenient, but the fact that it did not 
necessarily disturb business relations ap- 
peared to ke its greatest merit, a merit so 
conspicuous as to outweigh, possibly, some 
defects. 

One very great defect appeared upon 
the surface, so far as the American prac- 
tice of arbitration was concerned. This 
defect arose from permitting a lay arbi- 
trator to pass upon questions of law as 
well as of fact. There could be no ques- 
tion that an honest arbitrator could re- 
solve ordinary questions arising in his 
own line of business more surely than a 
judge and jury. For the most part his 
decisions would be of his own knowledge, 
whether as to quality of wares or the cus- 
toms of the trade. But in an arbitration 
involving points of law also he would be 
at a great disadvantage. Any mistakes on 
his part could not be cured without re- 
course to the courts and in such case it 
would have been better if the controversy 
had been taken to the law courts at the 
beginning. 

One Arbitrator Enough 

The practice in American arbitrations 
of employing three arbitrators also ap- 
peared objectionable. The two appointed 
directly by the parties were inevitably 
prejudiced and partial. Often they did 
not even pretend to judicial fair-minded- 
ness. The third arbitrator, then, who was 
not selected directly by the parties, but 
was chosen through compromise after 


jockeying, became solely responsible. The 
judgment was by an arbitrator whom the 
parties did not have in mind at the time 
of submission. This was a serious weak- 
ness in two respects: the voluntary char- 
acter of the proceeding was largely lost; 
and the real arbitrator was not necessarily 
one selected because his position in the 
business world recommended him equally 
to both parties. 

These great objections were largely 


. overcome within certain closely knit trade 


bodies, such as stock exchanges. Their 
disputes involved no law except such as 
experienced members had become familiar 
with. These associations virtually com- 
pelled resort to arbitration procedure, as 
something necessary to their very exist- 
ence. They also provided impartial arbi- 
trators and developed a technique so that 
members came to have implicit confidence 
in the integrity of the proceedings. 

It became apparent then that the gen- 
eral field of commerce would be disap- 
pointed if there were any sudden resort 
to arbitration without some considerable 
changes in the law. The Municipal Court, 
at this stage, took council with the Chi- 
cago Credit Men’s Association, which was 
undertaking to interest all lines of busi- 
ness in arbitration. The result was the re- 
vision of the Illinois arbitration act by 
the 1917 Assembly. Numerous changes 
were made, the most significant being a 
provision that the arbitrator may submit 
a point of law at any stage of a proceed- 
ing to a court of competent jurisdiction. 
The Chief Justice of the Municipal Court 
then announced that under his power of 
assignment he would provide a judge 
specially versed in commercial law for the 
prompt decision of any matters submitted 
to the court by arbitrators. This cured 
the great defect of voluntary adjudication 
under the American practice, and linked - 
these commercial tribunals to the judicial 
system for co-operative service. 

It was the study made for this Court 
of trade tribunals in other lands which 
disclosed the opportunity for correcting 
the defective American practice. At the 
very outset it appeared that commercial 
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litigation is all but unknown in the Eng- 
lish courts. During the latter half of the 
last century arbitrations became more and 
more numerous until they were practically 
universal, not only between members of 
the associations which first fostered them, 
but also between professional men and 
citizens of all kinds. The Arbitration Act 
of 1889 made all agreements to arbitrate 
irrevocable and provided means for bring- 
ing a recalcitrant party before an arbi- 
trator, or of proceeding to judgment with- 
out him. It also provided for submission 
of points of law to a judge at the option 
of the arbitrator or by order of the court, 
at any stage. 

It appeared that English courts had 
from time immemorial paid little heed to 
the needs of the business world. It was 
not until arbitration became very com- 
mon that they undertook to compete with 
it, and then unsuccessfully, as we shall 
see. Finally, under act of Parliament, 
they were placed in the position of co- 
operating with voluntary tribunals, and 
from that time there appears to have 
been mutual satisfaction. 

In all ages traders have sought to settle 
controversies speedily. Promptness and 
the conserving of friendly relations are 
all-essential to the life of commerce. His- 
tory shows that makeshift tribunals, how- 
ever remote from legal authority, may be 
extremely helpful to commerce, while 
even the best administered courts leave 
something to be desired, however success- 
ful they may be in rendering exact jus- 
tice. 

The common law was little concerned 
with the disputes of traders. The Lex 
Mercatoria was held by the courts to be 
international private law. Although not 
recognized as part of the body of English 
law until 1756, when Lord Mansfield be- 
came Chief Justice of the King’s Bench, 
it was sufficient in all times for the mer- 
chants, and they administered it in their 
own voluntary tribunals. 


The “Dusty-Foot” Courts 
From the times of the Saxons until the 
early nineteenth century there existed in 
the English market towns, and especially 
those where sales were made for export 


and which were therefore frequented by 
foreign buyers, what were known as 
Courts Pepoudros, a term corrupted to 
Pie-Powders Courts. These were the mer- 
chants’ courts. The name signifies “dusty- 
foot”? courts, because the suitors came in 
directly from the stalls and booths, with- 
out delay and without etiquette. They 
preferred to have dust on their boots 
rather than dust on bulky files of plead- 
ings. There they told their stories to mer- 
chant judges who rendered judgment 
forthwith. A levy on the goods of the 
losing party, or his cloak or jewelry, or 
if necessary upon his person, followed di- 
rectly on the heels of the judgment. 

This promptness was of course in ac- 
cord with the habits and needs of itiner- 
ant dealers, but it served also a special 
purpose in guaranteeing swift justice to 
the foreign traders who could not have 
availed themselves of the courts of the 
realm. The foreigners, upon whose busi- 
ness the seaport markets were dependent, 
had to be assured of justice through 
courts which understood the customs of 
merchants, or they would not cross the 
narrow seas to trade in Britain. 

Under Lord Mansfield the King’s Bench 
Court endeavored to meet the needs of 
commercial litigants, but never with great 
success. With the arrival of modern com- 
merce the old trade courts of the market 
towns became insufficient. Then arbitra- 
tion was resorted to for results which the 
law courts seemed incapable of attaining. 
It was a long time before the technique 
of arbitration was worked out to entire 
success and before needed legislation was 
obtained to give stability and power to 
this procedure. 

The American Civil War played a con- 
siderable role in developing the practice 
of arbitration in Great Britain. During 
and after the war the Liverpool Cotton 
Exchange was confronted by many dis- 
putes, some involving difficult questions 
and large sums of money. These were 
worked out under rules of arbitration so 


_ successfully that the practice was soon 


taken up by other similar bodies. In a 
few years practically all of the hundreds 
of trade associations, covering every con- 
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ceivable branch of business both domestic 
and foreign, had created arbitration com- 
mittees, formulated rules or adopted 
standard rules, and were encouraging the 
submission of disputes to arbitration. 


The Arbitration Clause 


It is usual with all trade organizations 
to employ a uniform contract and to em- 
body in all such contracts a clause provid- 
ing for the arbitration of any difference 
which may at any time arise out of the 
transactions controlled by the contract. 
The arbitration clause will usually refer 
to some standard rules of arbitration, or 
the rules of a particular association, as 
the rules to apply in case disputes arise. 
Outside of the associations, too, the prac- 
tice of agreeing to arbitrate disputes has 
spread until now all written contracts for 
the purchase of goods, all contracts for 
conveyance and insurance, and all leases 
contain such clauses. 

In some associations the arbitration 
committees themselves sit as arbitrators, 
singly or together. In others there are 
professianal arbitrators who take cases in 
rotation. The most common practice, 
probably, is to post the names of promi- 
nently known members of the association 
who have had long experience and who 
are willing to serve as arbitrators when 
called upon for the service. In some 
trades lawyers are frequently appointed 
as arbitrators. 

When the parties have selected their 
arbitrator the proceeding is largely in his 
hands, subject to the arbitration act and 
the rules which the parties have previously 
designated in their agreement of submis- 
sion. Meetings are held at such times 
and places as will best suit the conven- 
ience of all the parties. Witnesses may 
be sworn by the arbitrator or he may re- 
ceive their statements without oath. 
Sometimes each party submits his case 


entirely in writing. Some cases are en- 


tirely oral, while others are partly oral 


and partly documentary. Where the qual- 


ity of wares and materials is alone in 
issue the arbitrator compares a sample of 
the cargo or shipment with a standard lot 
and is able to determine the issue at once. 
Many thousands of these adjudications 


are had in London every year. “Instead 
of lengthy correspondence, usually with 
persons oversea, or protracted litigation, 
these differences are settled in a few min- 
utes or hours by experts who” handle the 
actual material at the time of dispute, 
and not similar stuff, or mere verbal de- 
scriptions some months or years later.” 

It will be seen that the word arbitra- 
tion, as employed for a generation and 
more in England, means adjudication in 
a voluntary tribunal. It long ago lost any 
connotation of compromise. With few ex- 
ceptions the law courts are now limited 
to damage suits, criminal prosecutions, 
special proceedings and petty claims. 

Arbitration could not have spread as 
rapidly as it did but for the fact that busi- 
ness had become thoroughly organized. 
The hundreds of associations, controlling 
the dealings in every kind of material 
and merchandise, were in a position to 
nurture this principle. They could em- 
ploy coercive measures to induce members 
to submit disputes, even to the length of 
expelling one who refused ; and they could 
in a measure guarantee honest adjudica- 
tion. Not much pressure was required 
because the system made a strong appeal 
to good sense, and experience with it was 
usually reassuring. In time it became 
habit, just as-it is still a habit with Ameri- 
can business men to direct the commence- 
ment of suit when there is a good case and 
negotiations have failed. 


Law Courts Compete 


The judges of the courts were loath to 
admit that they could not serve the needs 
of commercial litigants better than mere 
lay arbitrators. The matter was put to a 
square test finally by the establishment of 
a special list of commercial causes in Lon- 


don. This branch of the High Court. 


came to be known as the Commercial 
Court. The specially versed judge as- 


signed to this court reduced procedure to. 


the minimum, dispensed with the jury, 
and in every way endeavored to draw liti- 
gation back to the law courts. 

_ The Commercial Court has filled a use- 
ful purpose, for it yields prompt adjudi- 
cation of causes through a competent 
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judge, but it has failed to draw any con- 
siderable volume of business. Its average 
year’s business is about three hundred and 
fifty cases, while there are many thousands 
of arbitrations; nobody can know just 
how many. 

It is said that arbitration is adapted to 
the adjudication of every kind of contro- 
versy except the kind that calls for a de- 
cree of divorce. No judicial procedure 
has ever possessed the flexibility of arbi- 
tration. The practice is especially suited 
to international trade because it is not 
embarrassed by jurisdictional limitations. 
An arbitration held anywhere in the 
world can be recorded as a judgment in 
an English court. And a claim arising 
anywhere in the world, regardless of the 
nationality of the parties, may be arbi- 
trated in England. The wonderful flexi- 
bility of the system is well illustrated in 
the instance of loss or accident at sea. 
There is no field known to commerce so 
productive of litigation as contracts for 
salvage. This is because such contracts 
are speculative to the highest degree, de- 
pending upon wind and weather and other 
conditions not controlled by human agen- 
cies. Lloyds have met this situation by 
providing for the arbitration of salvage 
claims arising from agreements which do 
not specify the amount of payment. 
Wrecking concerns in all parts of the 
world accept orders on this basis. After 
they have performed their services the 
proofs are submitted at an arbitration in 
England, if there is any objection to the 
demands. In this manner the speculative 
feature of salvage is minimized and own- 
ers, insurers and wreckers all know that 
their several interests will be taken care 
of fairly and expertly. 

Thus the owner of the ship may be a 
Norwegian, the owner of the cargo an 
American, the insurer English and the 
wrecker Japanese. No questions of juris- 
diction or conflict of laws can arise. At 
a convenient time the proofs are submit- 
ted to an arbitrator in London, usually an 
admiralty lawyer, and the rights of all 
the parties are determined at compara- 
tively small, expense and more expertly 
than could be done by a court, or by the 


half dozen different courts which might 
become involved in such a tangle if there 
were no better recourse than ordinary liti- 
gation. 

The situation is much the same in the 
building trades. Often a number of con- 
tractors must co-operate on a single build- 
ing. Disputes are of common occurrence. 
To take them to court would be ruinous. 
A judge may be shocked at the danger of 
injustice in the trade courts which are 
created to serve these needs, but his feel- 
ings are negligible compared with the 
feelings of a contractor who is blocked in 
his operations while two other contractors 
fight out their difference in the courts. 
Under the trade court plan the work goes 
on and the disputes are adjusted subse- 
quently. 


Friendly Relations Conserved 


So it was made clear that the trade 
court, as an adjunct to the court of law, 
and depending upon the latter for the de- 
cision of points of law, has many advan- 
tages. It is not necessary to enumerate 
all of these advantages. One of them, 
however, is so peculiarly the prerogative 
of the trade court as to outweigh, seem- 
ingly, any counter advantages which could 
be claimed for the law courts. This ben- 
efit is the preservation of friendly rela- 
tions between the parties to arbitration. 
In the case of the law courts the render- 
ing of exact justice is often disastrous in 
a social way. The courts cannot take 
such factors into consideration. That 
friendships are severed and families 
broken up, and even whole communities 
divided by feuds, is of no concern to the 
court bent upon exact legal justice. Not 
least of the evil consequences of litigation 
is the severance of relations between buyer 
and seller. When a customer is sued he 
ceases for all time to be a customer. He 
becomes an enemy. It is this consequence 
which so frequently prevents a vigorous 
pursuit of one’s rights. In business the. 
steadfastness of relations is often as im- - 
portant, or even more so, than the settling 
of a claim. Good will is a large part of 
every successful concern’s assets. 

This is the field where the trade court 
stands supreme. The agreement to arbi- 
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trate brings both parties to bar, prepared 
equally to demand justice and to render 
justice. It is not the situation of the pur- 
suer and the pursued. The parties come 


before the trade tribunal with mutuality 


of purpose. They agree on the judge 
whom they will trust for his knowledge 
and probity. A party who would not sub- 
mit with good grace to the outcome would 
be the lowest of creatures, a “bum sport.” 
The parties are able in the trade court to 
follow through every step of the procedure 
and gauge it by their own intelligence and 
experience. There is no mystery, no 
hocus-pocus. “Business as usual” is the 
motto of the litigant in the trade court. 
Adjudication does not interfere with busi- 
ness relations. On the other hand, it is 


the dealer who refuses to submit to arbi-° 


tration who is looked upon askance and 
finds it difficult to make deals. 

There can be an unlimited number of 
arbitrations at any given time. A few 
extra causes immediately pile up on a law 
court’s dockets and cause delays. Not so 
in the trade courts. There need never be 
any waiting for a tribunal. One is cre- 
ated to order forthwith. Nor need the 
parties and their counsel dance attendance 
upon the trade court. Sessions and ad- 
journments are subject wholly to the rule 
of convenience. 

The hearings are private, and in many 
instances this is a strong feature, for busi- 
ness men dislike to air their private 
affairs in a public tribunal which will 
make a lasting record of them. 

Whatever the costs may be they are the 
minimum costs for the service rendered. 
If parties are dilatory they must eventually 
pay the bill, which might be a very good 
rule in the law courts, if enforceable. The 
matter of costs rests under the statute 
with the arbitrator, who can assess them 
to either party, or apportion them, as he 
deems just. 


Where the Lawyer Comes In 
The attitude of English lawyers toward 
trade courts is a matter of interest. For 
a considerable time they were opposed to 
the innovation, or at least skeptical. But 
for a number of years criticism from this 
source has been uncommon. The union 


of trade court with law court, so that the 
one determines facts and the other the 
appropriate rule of law, has gone far to 
remove objections. 

It is not easy to determine whether 
lawyers have less business because of the 
trade courts. They commonly appear in 
arbitrations to represent their clients’ in- 
terests, just as in law courts. Both barris- 
ters and solicitors are found before arbi- 
trators, and if neither are present it is 
nevertheless probable that they have pre- 
pared the cases for the parties in advance 
of the hearing. In the cases involving 
large sums business men find it profitable 
to emplgy counsel. The free use of these 
voluntary tribunals undoubtedly results 
in the adjudication of a vast number of 
controversies which would otherwise have 
been privately compromised or charged to 
profit and loss. A business house can — 
compromise a claim without a lawyer’s 
help, and this is being done constantly 
and everywhere throughout the United 
States. But when there is submission of 
the matter to a tribunal there is a strong 
likelihood that counsel will be employed. 
Probably the lawyers get more cases than 
if there were no trade courts and certainly 
they earn their fees with far less worry, 
anxiety and general physical and mental 
strain than would be imposed by our sys- 
tem of jury trials. 

There are also many instances of law- 
yers serving as arbitrators. In certain 
‘fields the lawyer has a monopoly of judg- 
ing. A lawyer who shows special pro- 
ficiency in the law of some branch of com- 
merce, as by the publication of a treatise, 
is likely to find the position of arbitrator 
‘a profitable one. 


Dual System Is Successful 


The modern trade courts of England 
present a most striking phenomenon in 
the eyes of an American business man or 
lawyer. They constitute a remarkable 
balancing of official and voluntary powers. 
Without the ultimate sanction of the 
courts for enforcement of awards there 
could be little development of voluntary 
tribunals. Co-operation at this point gives 
just as much final power to arbitration 
awards as the judgments of the High 
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Court possess. Without the union of the 


- veluntary and official systems which per- 


mits an arbitrator to get a ruling on 
points of law at any stage of a proceeding 
the trade court would be subject to much 
criticism for blunders in its interpreta- 
tion of law. The inability to secure this 
co-operation from a court, which has ex- 
isted in this country until the revised ar- 
bitration act was adopted in Illinois in 
1917, accounts in large part for the small 
use made of arbitration in the United 
States. Under our accustomed system the 
arbitrator guesses at the law and the pro- 
ceedings in court for a correction of his 
mistakes involve more litigation, fre- 
quently, than if the claim were first sued 
in a regular court of law. 

This successful union of voluntary and 
official courts in England has resulted in 
a duplex system of administering justice 
which undoubtedly possesses characteris- 
tics better in many respects than could be 
obtained from either system alone. The 
courts, after centuries of experience, have 
proved unable to meet the needs of mod- 
ern commerce. In claims involving ani- 
mus, such as libel and slander actions, a 
cooling off time is not inappropriate, and 
this the courts yield. In the assessment 
of unliquidated damages the jury has un- 
doubted advantages. But in the deter- 
mination of the far more common claims 
arising from contractual relations the vol- 
untary tribunal, assisted by the court, is 
more successful than any similar institu- 
tion ever evolved. 

There is, of course, no reason why the 
law court should look with jealousy upon 
the trade court. The historic narrowness 
of view arose from the fact that in the 
olden times the judges were paid by fees, 
and it was due to this alone that the 
maxim was evolved that it was the duty 
of a court to extend its jurisdiction. In 
this day such a maxim is preposterous. 
Most of our courts have more business 
than they can take care of. We are ap- 
proaching a time when there will be no 
competition between courts of law, and 
no mutual jealousies, because there will 
be only one court in any state. 


There will also be improvements in pro- 
cedure making for promptness and econ- 
omy. But legal procedure will never be 
adapted to the substantial needs of the 
world of commerce. It is founded upon 
the basic theory of contention as a means 
for determining rights and duties. In this 
country the civil jury is always obtain- 
able and so practically always employed. 
Litigation in a court of law involves 
bringing one of the parties into court 
against his will. Suit is not begun until 
all other recourse has failed. The parties 
are already at loggerheads when pleadings 


are filed. It is usually to the interest of 


one of them to prevent judgment as long 


-as possible. The civil jury, guaranteed 


by our constitutions as well for contract 
causes as for those in which it is poten- 
tially useful, affords a fine weapon for the 
party who wants delay. 


Education of Jury Is Costly 


And when it comes to trial the short- 
comings of the jury as a means to exact 
justice are conspicuously shown. The 
merits of the jury are these: that twelve 
men are not easily corrupted; that they 
afford a pretty fair sample of current pub- 
lic opinion in the locality ; that their con- 
currence is likely to convince the losing 
party that he is himself wrong, since so 
many of his neighbors disagree with him. 

But in contract cases there are many 
questions of fact not at all within the 
compass of the average man’s mind. The 
commercial tangle is outside the expe- 
rience of at least half of the jurors in the 
average case, and often beyond all of 
them. The trial virtually consists of an 
education of the jury to trade mysteries. 
This crude scheme for avoiding dishonesty 
largely fails to secure expertness. The 
greatest defect with our scheme of admin- 
istering justice is the lack of finality in a 
considerable percentage of first trials. 
This is mainly due to the concern which 
the law feels for the susceptibilities and 
weaknesses of jurors. The admission of 
a few words of testimony, or their rejec- 
tion, or a little surplusage in a judge’s 
instructions, justify an Appellate Court 
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in directing a new trial. The prolonged 
trials, with one party mainly interested 
in getting error into the record so as to 
permit of further stalling, and the tedious 
appeals and costly retrials, exist as great 
defects which have invited reforms of 
various kinds. Close analysis reveals the 
fact that the inherent ignorance of the 
jury—ignorance in relation to the par- 
ticular subjects under investigation— 
underlies all these troubles and is princi- 
pally to blame for them. The most intel- 
ligent men are necessarily ignorant of the 
technicalities of business other than their 
own. Of any twelve there are sure to be 
a number who approach the particular 
problem as beginners. The knowledge 
which is common to all the minds of the 
average jury is the field of knowledge so 
universal and well settled that it does not 
result in many instances of litigation; it 
results rather in settlements, because it 
excludes the speculative element which is 
a part of litigation. 

The lay arbitrator determines facte 
readily because he has had long familiarity 
with facts of the same genus and species. 
He decides largely of his own knowledge. 
He is not to be led to a wrong conclusion 
by hearsay testimony and the leading 
question is not a lion in his pathway. 
There are no exceptions and no wrangling 
over admissability. The arbitrator needs 
no instructions. The field of points sub- 
ject to error, and hence to review, is nar- 
rowed to a minimum. 

As for the advantage assigned to the 
jury, that it calms an angry suitor who 
finds a slice of the community against 
him, no less can be claimed for the arbi- 
trator. Arbitration ordinarily begins be- 
fore feeling has developed. It is provided 
for in advance in order to avoid a break 
in relations between buyer and seller. 
The arbitrator is the losing party’s own 
choice. An adverse finding convinces 
him, not with a stuffed club, as in the 
case of the jury, but by educating him to 
a defect in his own knowledge. 


Privacy a Strong Point 


The privacy of the trade court, as well 
as the voluntary nature of the submission, 


makes for a continuance of friendly re- 
lations. A good deal of the acrimony of 
contentious procedure in the law courts 
arises from the inevitable publicity. Only 
a low spirited litigant can lose without 
intensified feeling because he has been 
humbled in public. In the trade court, 
on the other hand, the litigant is not en- 
gaged in fighting to maintain his social 
standing. He is merely engaged in an 
accounting, a matter of profit or loss, and 
no concern to the general public. In fact 
the public may not even know that any 
particular individual has litigation in a 
trade court, even when there are hundreds 
of such cases every week or month. 

The means for litigating in the trade 
court—for it is in reality contentious liti- 
gation, and not at all arbitration in the 
usual meaning of the word—is especially 
necessary as an adjunct to foreign com- 
merce. The foreign trader must have as- 
surance that the disputes to be adjusted 
in this country will be dealt with expe- 


ditiously, and by qualified judges, and in 


an impartial manner. Our exporters and 
importers must have the same advantages 
in the countries with which they do busi- 
ness. These considerations, as well as the 
need for avoiding jurisdictional tech- 
nicalities, call for the establishment of 
trade courts in the principal commercial 
centers of the United States if we are to 
compete successfully for the world’s trade. 

When the Bar becomes familiar with 
the practice and realizes that it is to the 
interest of its members to try issues of 
fact before trade arbitrators instead of 
juries, we will find the lawyers will rec- 
ommend such procedure to their clients 
more generally than is now the case. The 
legal profession naturally will oppose lay 
arbitrators on legal questions, but when 
the courts can be resorted to on legal 
questions they will have no _ hesitancy 
about settling questions of fact by arbitra- 
tion in the speedy and effective methods 
available in trade courts.’ 


1More recent news concerning the development’ of 
arbitration and construction of the Illinois Arbitra- 
tion Act was published in the Journal for Apri!, 
1921. 


Try Conciliation in Iowa 


Newly Enacted Law Permits Judges to Formulate Rules for Adjustment 
of Small Controversies 


A conservative experiment with concili- 
ation procedure is afforded by a recent 
amendment of the Iowa code. It pro- 
vides that controversies involving less than 
$100 and not of a summary nature may 
be subject to conciliation according to 
rules to be adopted by the judges. 

The act has the great merit of brevity 
and simplicity, the latter by invoking the 
rule-making power. It is unique in mak- 
‘ing the introduction of the system op- 
tional with the judges. Until some judge 
decides to act under the law in his terri- 
torial jurisdiction, whether’a district or 
a municipality, the law will be inopera- 
tive. This feature has the merit of limit- 
ing the effect of the act to districts where 
the presiding judge is in sympathy with 
the idea of conciliation. Progress may 
not be very rapid under this plan, but it 
should be safe and sure. 

The adoption of the procedure by a 
judge who has faith in it, together with 
the large measure of rule-making which 
is provided, implies a corresponding inter- 
est on the part of the judge, and respon- 
sibility for the success of the system. This 
is an important feature. Conciliators 
should be supervised by a responsible 
court; they should feel that they can rely 
upon the aid of the judge at all times. 
Since they will save the courts a great 
deal of time-consuming litigation the ar- 
rangement should be beneficial to all 
concerned.. 

The Iowa act avoids a difficulty which 
has arisen under the North Dakota con- 
ciliation law, because it is made applicable 
only when both parties and the concilia- 
tor reside in the same county. Some 
embarrassment is reported in North Da- 
kota in respect to the claims of non-resi- 
dents. A distant claimant in a small con- 
troversy cannot afford to attend the 
hearing in person and he has ordinarily 
exhausted the possibility of settlement by 
correspondence. He should be exempted 
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from the operation of the conciliation act. 
The Iowa law also omits disputes on 


written contracts when due, doubtless ow- 


ing to the fact that such claims are usu- 
ally unpaid only because the defendant 
has no assets. 

The Iowa Code Commission, composed 
of Chairman J. H. Trewin, J. C. Mabry 
and Secretary U. G. Whitney, drafted 
and sponsored the bill. It was given en- 
thusiastic support by District Judge John 
T. Moffitt, of Tipton. The full text fol- 
lows: 

Conciliation Law 


Section 1. Rules for Conciliation— 
Conciliators. The judges of the district 
court for their districts, the judges of the 
superior court for their districts and the 
judges of the municipal court for their 
districts may adopt and enforce rules pre- 


' seribing the manner of settlement of con- 


troversies by conciliation and the duties 
of the clerks of the several courts in re- 
spect thereto; may appoint conciliators 
or any judge may act as such, but no 
judge shall preside at the trial of any ac- 
tion involving a controversy in which he 
has acted as conciliator. 

Sec. 2. Procedure. No party shall be 
represented by council, except by consent 
of the conciliator. The proceedings shall 
be informal and no record thereof shall 
be preserved except the agreement of set- 
tlement signed by the parties. The judges 
may direct the same to be filed in the of- 
fice of the clerk and judgment to be en- 
tered thereon. 

See. 3. Bar to Action. In districts in 
which rules for conciliation are adopted 
and the conciliators appointed, no person 
may maintain an action for the recovery 
of a disputed claim of one hundred 
($100.00) dollars, or less unless he al- 
leges and proves by certificate of the con- 
ciliator that he has made a good faith 
effort to settle the controversy. This sec- 
tion shall not apply to suits aided by at- 
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tachment, or to enforce a lien, or for re- 
plevin, or upon written contracts when 
due, or in cases where the petition states 
that the defendant is about to change his 
residence from the county, or where either 
party to the controversy is a nonresident 
of the county in which the conciliator is 
acting. 


Sec. 4. Speedy Determination of Cer-- 


tain Causes. Such judges shall adopt rules 
for the speedy determination of causes in- 
volving comparatively small amounts as 
stated in such rules, and the clerk shall 
enter such causes. upon a separate short 
cause calendar. It shall be the duty of the 
court to set aside a day or days each week 
when such causes will be heard. Before 
entering upon the trial of any such cause, 
the judge or court will, if practicable, 
bring the parties together and endeavor to 
secure a settlement thereof by conciliation 
or arbitration. 


Denial of Justice 


It was well said by a writer in the 
Michigan Law Review (April 1922) that 
the case of Kausch v. Chicago etc. R. Co., 
186 N. W. 257, “is one of those cases that 
make the Jack Cades want to kill all law- 
yers and that cause outcries against the 
courts as tribunals of injustice.” The 
case was rather a simple one. A street 
car was started suddenly as a passenger 
was about to board it and he was injured 
by contact with an automobile parked 
close to the track. The courts at no time 
doubted that the evidence was sufficient 


to show negligence of the company and 
want of contributory negligence on the 
part of the plaintiff. The case was tried 
in the civil court of Milwaukee where the 
plaintiff recovered $2,000. On appeal to 
the circuit court the judgment was af- 
firmed, but on a further appeal the su- 
preme court ordered a new trial for error 


‘in the instructions and the improper ad- 


mission of evidence of a remark of a by- 
stander after the accident. (180 N. W. 
808.) On a second trial in the circuit 
court the plaintiff had a verdict for $6,500 
which was set aside on a motion for a. 
new trial. A third trial, in the circuit 
court produced a verdict for. the plaintiff 
for $6,000 which was reversed on appeal 
(186 N. W. 257) for an error in the in- 
structions. Four trials and two hearings 
in the suprerfie court, involving heavy 
costs to the parties and no small expense 
to the taxpayers, and the net result thus 
far is nothing at all. There is no dispo- 
sition to criticise the reversals; there 
clearly was error which might well have 
been regarded as prejudicial. But it cer- 
tainly is a reflection on the ‘administra- 
tion of our judicial system that a simple 
personal injury case involving no novel 
or difficult questions of law or fact cannot 
be disposed of in accordance with law 
without repeated abortive hearings. It is 
of course unreasonable to expect infalli- 
bility, but three abortive trials of a com- 
paratively simple case is little better than 
a denial of justice—Law Notes, Vol. 
XXVI, p. 44. 


Would Improve Iowa Courts 


President of Iowa State Bar Association in Annual Address Declares 
Power to Reorganize System Lies in Legislature 


[The theory of the integrated judicial system is taking hold of the profes- 
sional mind, as i8 evidenced by a number of public addresses. Quack remedies for 
generally admitted defects of judicial administration are being retired by competi- 
tion with sound principles which have been adequately tested. At the 1922 meeting 
of the Iowa State Bar Association, its president, Hon. Jesse A. Miller, of Des 
Moines, devoted his entire address to the subject of reorganizatior of the judiciary, 
from justice of the peace to justice of the supreme court. The first half of the 
address is devoted to a general consideration of the problem of judicial efficiency 
with reference to various specific proposals. This part is omitted, the text below 
beginning with the treatment of the Iowa situation as a legislative problem. As 


such it contains matter of value to all other jurisdictions.—Zditor. | 


Should we desire in this state, by legal 
enactment, to bring about a «complete 
unification of our courts, the result could 
be accomplished in a large measure. by 
‘legislative enactment. You are familiar 
with the provisions of the constitution of 
this state. But in order that you may 
have some of these provisions in mind it 
may be well to refer to them. By Section 

1, of Article Five, of the constitution of 
lowa, the judicial power is vested in a 
supreme court, district court and such 
other courts inferior to the supreme court 
as the general assembly may from time to 
time establish. The constitution provides 
that the supreme court shall consist of 
three judges, two of whom shall constitute 
a quorum to hold court. And it also pro- 
vides that the state shall be divided into 
eleven judicial districts. The framers of 
the constitution, realizing that the growth 
of the state would undoubtedly require 
changes, provided that after the year 1860 
‘ the general assembly could reorganize the 
judicial districts and increase or diminish 
the number of the districts, or the number 
of the judges of the said court and could 
increase the number of the judges of the 
supreme court. Now we have twenty-one 
judicial districts. It would be a com- 
paratively simple matter, from a legislative 
standpoint, to reorganize the courts of 
Towa and do awav with some of the ob- 
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jections that will lie against the present 
system. I do not advocate going to the 
length proposed in some of the other 
states, but I suggest certain reforms, some 
of which I hope you will find meritorious. 

The justice of the peace courts have 
outgrown their day of usefulness. The 
automobile and other modes of travel have 
shortened distances. A county court with 
limited jurisdiction would be an improve- 
ment over the present justice of the peace 
system. The county court could be held in 
several places in the county. A lawyer 
on the bench would make a more accept- 
able magistrate, before whom to try any 
kind of a lawsuit, than a justice of the 
peace who often in fact knows no law. 
This change in the law can be made by 
legislative enactment. 

The judicial districts of the state, by 
legislative enactment, could be reorgan- 
ized so as to relieve many overworked 
judges and give certain other judges suf- 
ficient work to more nearly occupy their 
time. In certain districts in this state the 
calendars are behind. In other districts 
there is not sufficient business to keep the 
judges busy. 

Five, six or seven districts would, in my 
judgment, be better than twenty-one, the 
number of districts we now have. With a 
smaller number of districts, one judge in 
each district could be given supervision 
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over the work in that district. If this was 
done the present spectacle of overworked 
judges in one district, while those in an 
udjoining district have but little to do, 
would be done away with. Again, with 
larger districts the illness or temporary 
incapacity of a judge would not slow up 
the work and clog the wheels of justice as 
at present is being done in some of the 
districts. With larger districts and more 
judges in each district there could be 
more specializing on the part of the judges. 
Some of the judges in this state are far 
better qualified to try equitable causes than 
law actions, and some of them are better 
fitted to try law actions than equitable 
issues. I do not know that at this time 
it would be advisable to have certain 
judges in all of the districts assigned to 
try equitable causes and others to try ac- 
tions at law, but the day will surely come 
when in certain parts of the state a divi- 
sion of the work along this line will be 
advisable. In fact, it is already here in 
some of the larger cities. 

This problem has been worked out to 
some extent in the ninth judicial district. 
The ninth district embraces but one 
county, Polk. It has five district judges. 
The justice of the peace courts have been 
abolished in Des Moines, though they still 
exist in the remainder of the county. A 
municipal court has been established which 
has limited concurrent jurisdiction of cer- 
tain kinds of actions up to the sum of one 
thousand dollars. The procedure in the 
municipal court has been simplified. The 
district court of the ninth judicial district 
is divided into three divisions, a law di- 
vision, an equity division and a criminal 
division. The equity division has charge 
also of the probate docket. One judge 
presides over the criminal division, an- 
other judge over the equity division and 
the other three judges over the law di- 
vision. The judges of the district hold 
frequent meetings. The first of each year 
an assignment of judges to the several 
divisions is made and in the course of a 
four-year term a judge is likely to spend 
one vear in the criminal division, one year 
in the equity division and two years in 
the law division. In the law division one 


judge is known as the assignment judge. 
Law actions are tried before him, but he 
also has full charge of assigning all law 
actions to his associate judges in the law 
division. In this manner but one law 
calendar is required. He also assigns the 
motions and demurrers to the judges in 
the law division. A record is kept of 
which particular judge has ruled on mo- 
tions or demurrers in a particular case and 
when that case is reached for trial it is 
sent for trial to the judge who superin- 
tended the work of making up the issues. 
The system works well and the judges are 
able to dispatch more business than if 
each had a separate calendar. Then a 
judge who is constantly trying cases of 
one kind is better qualified to try cases of 
a similar character than if he were en- 
gaged in trying all manner of cases. 

In the greater part of the state, under 
the present system, each district judge con- 
ducts his court practically as he pleases. 
T do not mean to intimate that the district 
judges do not work or do not work hard, — 
but there is a lack of supervision of the 
work of the district judges. Supervision 
of the work of an entire district by one 
judge selected by the members of the 
bench of that district for the place could 
not fail but to produce some beneficial 
results. No legislation is needed in order 
that the judges of a particular district 
may divide the work so that one judge may 
try a certain class of cases. No legislation 
is needed to select a supervising judge of a 
district. The judges of the district can 
do this now by mutual agreement. 


Need Specialist Judges 


There should be no controversy but that — 
some judges are better fitted by training 
and experience to determine legal ques-- 
tions than to pass upon equitable issues. 
One difficulty with our supreme court, if I 
may be permitted to suggest a helpful 
comment to that tribunal, is that judges 
who are constantly deciding law and | 
criminal cases brought up on error are not 
well fitted to try equitable causes de novo. | 
Old and experienced lawyers in this state 
have at times wondered whether it would 
not be advisable to divide the supreme 
court into two permanent divisions, one 
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having charge of appeals in equity, the 
other having charge of law and criminal 
actions wherein questions are presented 
as to whether or not the lower court erred 
in the making of certain rulings. If divi- 
sions of this kind were made in the su- 
preme court, the judges in the equity 
division would become experts in their 
line of work. Many lawyers believe that 
better results would-be obtained if the 
divisions were made up on this basis. 

A meeting of all the judges of the state, 
a state convention of the judges of the 
courts of record, once a year, could not 
but prove beneficial. If the judges do not 
voluntarily arrange for such a meeting the 
legislature should provide for it. The ex- 
penses of the judges while attending such 
a meeting should be borne by the state. A 
meeting of this character with sectional 
sessions for the purpose of studying the 
problems which come before the particular 
judges forming that section would help at 
least some of the judges. 

Under the present law the chief justice 
of the state can temporarily transfer a 
district judge from one district to another. 
Then district judges can exchange, but 
there is a decided lack of supervision and 


it is really only when the judges in a dis- * 


trict call for help that another judge is 
sent into the district. Careful and ra- 
tional supervision of the work in a district 
by one of the judges thereof would be a 
means whereby, under existing law, the 
chief justice could send into a district one 
or more judges for the purpose of bringing 
up the work in that particular district. 

In the federal courts there is a great 
congestion of business at the present time. 
At least this is true in a large number of 
the federal districts. Bills have passed 
both the House of Representatives and the 
Senate of the United States for the cre- 
ation of additional district judges. These 
bills are not alike and a short time ago 
were sent to a conference committee and, 
within the last few days I have been in- 
formed, as yet the conference committee 
has failed to agree.t One of these bills 
at least provides that these additional 


1. See New Law Unifies Federal eee 
Journal Am. Jud. Soc., Vol. VI, No. 3 


judges are to be known as district judges 
at large. They are to be unattached to 
any particular judicial district, but each 
is to be attached to the judicial circuit in 
which he resides when appointed. They 
are to be assigned by the senior circuit 
judge to any district in the circuit where 
needed and by the chief justice of the 
supreme court of the United States to any 
district in the United States in which 
there is a condition of congestion which 
cannot be relieved by the use of district 
judges in the circuit of which that con- 
gested district is a part. One, if not both, 
of these bills also provides for the report- 
ing to the chief justice of the United 
States the condition of the dockets and for 
a meeting of the chief justice and the 
senior circuit judges of the nine circuits 
annually. At this annual meeting the re- 
ports of the district judges and clerks of 
the condition of the business in the va- 
rious districts are to be considered and 
plans devised each year for the placing of 
both the old and new judges where they 
will bring up the work of the district 
courts. The same principle can well be 
put in force in this state in our own state 
courts. 

As you well know the federal courts 
adopt their own rules as to procedure and 
practice in equity causes. A bill is pend- 
ing in Congress to give to the supreme 
court of the United States the power to 
prescribe forms of process, the mode and 
manner of framing and filing proceedings 
and pleadings and generally to regulate 
and prescribe by rule the forms for and 
kind and character of pleadings, practice 
and procedure in all actions at law in the 
federal courts. To date this bill has not 
passed either the House or the Senate. 
It has, though, the support of Chief Jus- 
tice Taft and many of the prominent 
lawyers of the country. This bill has 
been repeatedly endorsed by the American 
Bar Association. 


Statutory Rules Objectionable 


The system of regulating the details of 
practice by statutory rules is more or less 
objectionable. Many legislators are not 
experienced in the law and some are inex- 
perienced in the enactment of laws. They 
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are prone to ask for amendments to suit 
individual cases. ‘These statutory rules 
are rigid rules. Rules of court can be 
waived. But rules enacted into statutes 
by the legislature cannot be waived by the 
courts. ‘These legislative rules have a 
tendency to fill the courts with technical 
questions of statutory construction. ‘The 
responsibility for the administration of 
justice is placed upon the courts, but the 
legislature has control over the manner of 
the administration of the law. This situ- 
ation could be relieved by delegating to 
the courts the power of the regulation of 
pleading and practice. The public is in- 
clined to blame the courts for what is 
termed miscarriages of justice. If the 
legislature will place in the hands of the 
court, in the hands of members of the 
legal profession, the responsibility of pro- 
viding the system of practice and pro- 
cedure there will not be so many miscar- 
riages of justice. 

The legislature many years ago gave the 
district and circuit courts of this state 
power to make rules not inconsistent with 
the provisions of the Code. See Section 
180 of the Code of 1873. Then in the 
act passed in 1886, merging the circuit 
court in the district court, the legislature 
provided that the judges of the district 
court shall have power to prescribe uni- 
form rules of practice for the government 
of the district courts of the state. That 
act provided that the judges of the dis- 
trict court should meet in convention in 
the supreme court room in the capitol on 
the first Wednesday in January, 1887, and 
at such times thereafter as should be desig- 
nated by the chief justice on request of 
the majority of the district judges of the 
state ; that the convention of judges should 
make rules which should be published and 
that such rules should continue in force 
until altered or amended in convention as 
provided in the act. (Section 11, Chapter 
134, Acts of the Twenty-first General As- 
sembly.) It will be noted by this provision 
that this statute contemplated a first meet- 
ing and then subsequent meetings of the 
judges of the state for the purpose of mak- 
ing rules governing the administration of 
the law of the state. This statute should 


have remained in the Code. But in the 
Revision of the Code of 1897 the code 
commissioners took upon themselves to 
eliminate Section 180, giving the general 
rule-making power to the district courts, 
and also to eliminate the section just re- 
ferred to, adopted by the legislature in 
1886. In the report of the Code Com- 
mission, the commissioners stated that 
they had omitted these provisions because 
the judges had met in convention and 
made rules, and the commissioners stated 
that it was thought unlikely that resort to 
such method would again be desired and 
that if any uniform rules are to be adopted 
by any authority they should come from 
the legislature as amendments to the 
statutes relating to practice in the courts 
and the cumbersome machinery of a con- 
vention of judges should be dispensed 
with. 

The code commissioners apparently 
thought that it was better to have the 
legislature provide rigid rules for the 
transaction of business by the courts than 
to allow the courts themselves to make 
such rules as might be found necessary or 
advisable for the efficient dispatch of busi- 
ness. The action of the code commission 
is a good illustration of the fact that re- 
visions of the code are not always a good 
thing. Much mischief can and does grow 
cut of such revisions. 

As the statutory law of the state stands 
today the district court of this state has 
no statutory power to make rules. It does 
have the right to enter orders in regard 
to certain matters, but the rule-making 
power has been entirely taken away. If 
there be any rule-making power now 
vested in the district court of this state 
it is simply the inherent power possessed 
by the court. 

If the statutes referred to, granting a 
limited right to make rules and providing 
for conventions of the judges, had not 
been repealed, it would be possible to have 
an annual convention of judges and to 
have the judges in convention make rules 
for the administration of the courts. 
These statutes should be re-enacted. Bet- 
ter administration of justice could be at- 
tained if broad rule-making powers were 
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vested in the courts. But in order to have 
rules of uniform operation throughout the 
state these rules should be made by rep- 
resentatives from all the judicial districts 
in the state. A legislative act providing 
for a comprehensive supervision of the dis- 
trict court would prove very beneficial, and 
if we had such supervision the courts 
should be given power to provide rules of 
practice and procedure through their rep- 
resentatives that would be of uniform oper- 
ation throughout the state. 

We may not be ready for unification of 
the courts in the broad sense of the term, 
but we are ready for an improvement of 
our present system. Will it not be well for 


the members of the bench and bar of this 
state to study the situation and work out 
and cause the adoption of improvements 
that will bring about a better and more 
effective administration of justice through- 
out the entire state? If this be done, we 
will be fulfilling at least some of the pur- 
poses for which this association was or- 
ganized. We will elevate the science of 
jurisprudence, we will promote reform in 
the law, we will facilitate the administra- 
tion of justice and place the standard of 
the profession on a more exalted plane. 


Jesse A. Miller. 
Des Moines. 


The Psychopathic Clinic in a Criminal Court 
Its Uses and Possibilities’ 


By A. L. Jacoby, A.B., M.D., Director Psychopathic Clinic, Recorder’s 
Court, Detroit 


It seems that a fitting introduction to 
the discussion of the function of a psycho- 
pathic clinic in a criminal court may be 
made by quoting from two members of 
your profession. The first is the editor of 
Bench and Bar, the official organ of the 
Lawyers’ Club of Detroit, who, comment- 
ing upon an opinion furnished a judge of 
the Recorder’s Court in Detroit by the 
Psychopathic Clinic of that court, says: 

“It is high time that the legal pro- 
fession locally awoke to the sinister 
power we have so carelessly bestowed 
upon men of a profession which has 
practically a power of life or death over 
the hapless victims of forced ‘psycho- 
pathic examinations.’ 

“Let us henceforth insist upon 
straight medicine for medicos; straight 
law for lawyers, and at least a working 
knowledge of the statutory law and the 
supreme court decisions of our state on 
the part of our judges. 

“The time for mealy-mouthed tem- 
porizing has passed. The process of in- 


1Address delivered at the annual meeting of the 
Michigan State Bar Association at Saginaw, June 8, 
1922. Printed by permission of the Michigan State 
Bar Association Journal. aha 


filtration has all but sapped the vital 
framework of our legal fabric. . . . 

“It is the solemn duty of every law- 
yer and of every judge who is a lawyer 
to preach and to practice, in season and 
out, in the courts and in the marts of 
men the sound American doctrine that 
the criminal law concerns the rights of 
liberty as much as it concerns the pun- 
ishment of the violation of it.” 

The second member of your profession, 
whom I take the liberty of quoting in this 
connection, is Professor Roscoe Pound, 
Dean of the Harvard Law School, who 
says in his article entitled “Criminal Jus- 
tice in the American City,” which ap- 
peared in The Survey of October 20, 1921: 

“Medical science has all but under- 
gone a rebirth within a generation. 

Within a generaton psychology has risen 

to a practical science of the first im- 

portance with far-reaching applications 

on every side. Psycho-pathology has 
overturned much that the criminal law 
of the past had built upon. Indeed, the 
fundamental theory of our orthodox 
criminal law has gone down before mod- 
ern psychology and psycho-pathology. 
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The results are only beginning to be felt. 
One result is a just dissatisfaction on 
the part of the medical profession with 
what they observe in judicial adminis- 
tration of justice and legal treatment 
of criminals. In prevention, in crim- 
inal investigation as a preliminary to 
prosecution, in the trial of issues of fact 
and in penal treatment we have much 
to learn from the physician and psy- 
chologist and psycho-pathologist. But 
during the period of transition in which 
we are learning it and are learning how 
to use it there will be much experi- 
menting and some fumbling and much 
dissatisfaction.” 


I would invite your attention particu- 
larly to the reference in the first of these 
quotations to “straight law for lawyers” 
and the “concern of the criminal law with 
the punishment of the violation of it,” 
which, 1 take it, is the traditional concep- 
tion of the criminal law. It is this con- 
ception to which Professor Pound refers 
in speaking of changed ideas as to the end 
of criminal law, when he says, “Our tradi- 
tional criminal law thinks of the offender 
as a free moral agent who, having before 
him the choice whether to do right or 
wrong, intentionally chose to do wrong. 
In the nineteenth century we believed that 
justice. consisted in imposing upon this 
wilful wrongdoer a penalty exactly corre- 
sponding to his crime. It was not a ques- 
tion of treatment of this offender, but of 
the exact retribution appropriate to his 
crime. We know today that the matter is 
much more complicated than this simple 
theory assumes. We know that criminals 
must be classified as well as crimes. We 
know that the old analysis of act and in- 
tent can stand only as an artificial legal 
analysis and that the mental element in 
crime presents a series of difficult prob- 
lems. We recognize that in order to deal 
with crime in an intelligent and practical 
manner we must give up the retribution 
theory. But this means that we must 
largely make over our whole criminal law, 
which was built around that theory in the 


last two centuries, and that work is going 


on slowly all over the world.” 
In the older conception, that to which 


Professor Pound refers as the nineteenth 
century belief, an organization such as a 
psychopathic clinic had no place in a 
criminal court. The psychopathic clinic 
was superfluous in a criminal court, where 
the analysis of the act and intent and the 
determination of the exact retribution ap- 
propriate to the crime were the sole ques- 
tions under consideration. But in the 
criminal court of today, where the impor- 
tant question is the determination of the 
treatment of the offender, and where it is 
recognized that criminals must be classi- 
fied as well as crimes, we believe that a 
psychopathic clinic serves a very definite 
and valuable purpose. 
Crime Is Behavior 

Psychology, psychiatry and _psycho- 
pathology are those branches of science 
concerned with the study and analysis of 
human behavior. Crime is _ behavior, 
either positively or negatively. Broadly 
speaking, a crime is the commission of an 
act prohibited by law, or the omission of 
an act required by law. In other words, 
it is behavior required for the social weal 
or the failure to behave in accordance with 
the requirements of society. It is quite 
natural, then, that psychopathologists 
should turn their attention to the scrutiny 
of this particular class of behavior called 
crime. 

Within the last score of years studies 
have been made in various penal and cor- 
rectional institutions of these individuals 
sent there because of criminal behavior. 
A psychiatric clinic was established in 
Sing Sing prison in 1916, having been 
made possible by the financial support 
given by the Rockefeller Foundation to 
the National Committee for Mental Hy- 
giene. Dr. Glick, the director of that 
clinic, found in the first nine months of 
its existence that of 608 adult prisoners 
admitted to Sing Sing prison within a 
period of nine months, 66.8 per cent were 
not merely prisoners, but individuals who 
had shown throughout life a tendency to 
behave in a manner at variance with the 
behavior of the average normal person, 
and that this deviation from normal be- 
havior had repeatedly manifested itself in 
a criminal act. Fifty-nine per cent of this 
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series of 608 cases showed demonstrable 
deviation- from the average normal men- 
tal health. Of this same series of 608 
cases 28.1 per cent possessed a degree of 
intelligence equivalent to that of the aver- 
age American child of 12 years or under. 
Eighteen and nine-tenths per cent of the 
608 cases were so constitutionally inferior 
or psychopathic as to have rendered ex- 
tremely difficult, if not impossible, adapta- 
tion to the ordinary requirements of life 
in modern society. Twelve per cent of 
the 608 cases were found to be suffering 
from distinct mental diseases or deteriora- 
tion. Similar studies carried on at Au- 
burn Prison, New York, showed 61.7 per 
cent of the cases studied to be abnormal 
mentally; at the Indiana State Prison, 
45 per cent; at the Massachusetts State 
Prison, 34.9 per cent; at the New York 
State Reformatory, Elmira, 58 per cent; 
at the Massachusetts State Reformatory 
for Men, 59 per cent; at the Massachu- 
setts State Reformatory for Women, 63 
per cent; at the House of Correction, 
Holmesburg, Pa., 69 per cent; at the 
Western House of Refuge for Women, Al- 
bion, N. Y., 82.1 per cent; at the West- 
chester County Penitentiary, 57 per cent; 
at the Naval Prison, Portsmouth, N. H., 
66 per cent. 

It should be obvious from the foregoing 
psychiatric studies that it would be futile 
to expect any uniform machinery, no mat- 
ter how perfect such machinery might be, 
to be equally applicable to all individuals 
convicted of crime. It should also be ob- 
vious that a much more hopeful solution 
of the problem might be expected from 
more intensive individualization in the 
administration of it. A knowledge and 
study of the individual back of a given 
act would seem to be absolutely essential 
if a clear understanding of the nature of 
his -criminal behavior is to be had. It 
would seem, too, that the doctrine of 
straight law for lawyers and of the pro- 
tection of the innocent and punishment 
of the guilty would fall far short of the 
end: to be attained in this problem of 
crime. It would appear necessary that 
the law and the lawyers in whose hands 
the administration of the problem of crime 


rests can well take cognizance of the great 
number of studies of criminals and indi- 
viduals which have been made. That the 
legal profession is taking cognizance of 
this thing is manifest by such articles as 
Professor Pound’s “Criminal Justice in 
the American City,” and more concretely, 
perhaps, by the establishment cf psycho- 
pathic clinics such as exist in Philadel- 
phia, Boston, Chicago and Detroit. 
Clinic Yields Needed Information 

The psychopathic clinic, then, in a 
criminal court, is that portion of the 
court’s organization where the intensive 
study of the individual himself is made. 
It is for the purpose of supplying the 
judge, who is to be the administrator of 
treatment, with the knowledge as to the 
kind of individual before him and the 
kind of treatment which will best meet 
his needs and the needs of society in refer- 
ence to him. The clinic should furnish 
the court information on two points: first, 
the condition of mental health or disease 
of the accused ; and second, an opinion as 
to what might be expected of the accused 
in the future. This latter will practically 
take form, of course, in a recommendation 
as to treatment. In the present-day con- 
struction of our criminal law the psycho- 
pathic clinic in a criminal court has no 
legal power and should have no legal 
power. It should function entirely as an 
advisory organ. It may be compared to 
the out-patient dispensary of a general 
hospital, in which individuals are studied 
and diagnosed and where treatment for 
their ails is outlined. Many people be- 
lieve that a psychopathic clinic in a crim- 
inal court has only to do with the detec- 
tion of insanity in an individual before 
the court. If this were its sole function, 
its existence would hardly be justified, es- 
pecially as there exists in the community 
a well-established procedure for that pur- 
pose. When we note that of 1,184 indi-_ 
viduals referred to the Psychopathic © 
Clinic of the Recorder’s Court, Detroit, . 
last year there were found 263 who were 
mentally subnormal ; that is, 263 individ- 
uals with intelligence below that of the 
average of our people. There were 121 
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of this series of cases who were actually 
insane. There were 504 of them, or nearly 
half of them, who showed evidence of 
nervous or mental abnormality, but who 
were not insane. There were 204 who 
were average persons. Each one of those 
1,184 individuals was sent to the clinic 
for examination by some judge or other 
official who suspected from his contact 
with the individual that he differed men- 
tally from the average man. It will be 
seen from this that the majority of this 
group of 1,184 cases were individuals 
where the problem was of much wider 
scope than the law alone and unaided 
could adequately meet. The clinic was 
enabled in those 1,184 cases to advise the 
official referring the case as to the kind of 
personality and as to which of the possible 
treatments available would best meet the 
needs of that personality and of society 
in relation to it. 


New Institutions Needed 


Unfortunately, there does not exist in 
the community adequate provision for the 
care and treatment of all the types found. 
Our penal institutions are not equipped 
to give the various types of treatment in- 
dicated, and we need new types of insti- 
tutions. It is in this connection that the 
second function of the psychopathic clinic 


in a criminal court exists. It is the collec- 
tion of data of scientific character, so that 


in the making of new laws or new provi- 
sions to deal with the problem of crime 
there may be available accurate, scientific 
information as to the kind of individuals 
who would be affected by proposed new 
legislation. In the building of new in- 
stitutions it is to be expected that the 
psychopathic clinic have available the in- 
formation as to the kinds of people who 
will inhabit the institution, hence appro- 
priate provision in the construction may 
be made for the various types of personal- 
ities to be committed there. When we see 
individuals, as we do in the Recorder’s 
Court of Detroit, who have police records 
ranging from 50 to 150 arrests, we are 
rather naturally forced to the conclusion 
that the form of treatment administered 
to such individuals is not accomplishing 
the end desired. Of 1,800 unselected male 


misdemeanants appearing before the early 
sessions court, men charged as drunk, dis- 
turbing the peace, vagrancy and drunk 
motor law, we found that 44.6 per cent 
had never been arrested previously; over 
half of them, 55.4 per cent, had had pre- 
vious contact with the police or courts in 
an official capacity. From this it might 
appear that the treatment given the in- 
dividual on his previous experiences in 
court or before the police had not been 
effective in preventing his return. 

We found that 24 per cent. of the in- 
dividuals we examined charged with as- 
sault and 5.5 per cent of those charged as 
drunk were normal persons, as compared 
with 50 per cent of those charged with 
embezzlement. It would seem from these 
facts, as from many other comparisons of 
similar sort which we might make, that 
the same sort of incarceration in the same 
institution would react very differently on 
these various types. It is to be expected, 
then, that when sufficient data are avail- . 
able they may be utilized in the devising 
of proper methods of treatment for in- 
dividuals convicted of various crimes. 

A third function of the psychopathic 
clinic in a criminal court exists in its re- 
lationship to the penal or correctional in- 
stitution. Since it has been shown that 
it is treatment and not punishment which 
offers some hopefulness in this problem, 
it becomes necessary that the penal and 
correctional institution should become 
distinctly places for treatment—hospitals 
for behavior disorders, if you please. The 
criminal court, then, which sends an in- 
dividual to one of these institutions is 
able, through its psychopathic clinic, to 
furnish the institution with a complete 
history of the individual, an analysis of 
his state of physical and mental health, 
etc., from the examinations made in the 
clinic. In Detroit we are sending to each 


prison where one of our patients may hap- 


pen to be committed, a transcript of our 
record of his case in our clinic. Some of 
the prison wardens have expressed to us 
their gratitude for this information and 
for the insight it gives them into the 
man’s character which they obtain in this 
way almost as soon as the man is admitted 


AMERICAN JUDICATURE SOCIETY 25 


to the institution. Closely associated with 
this function may be mentioned the use- 
fulness which the clinic may serve as ad- 
visory to the parole officers in the clinic’s 
district for those paroled men under his 
charge. It is very necessary for the parole 
officer to know the limitations of the 
paroled prisoner’s capabilities in a voca- 
tional way when he comes to seek employ- 
ment for his charge. Treatment along 
mental hygienic lines is often indicated 
for these paroled men to prevent their re- 
turn to criminal pursuits, and such ad- 
vice and treatment is possible by the use 
of the psychopathic clinic. 

To summarize, then: A psychopathic 


clinic in a criminal court has three spheres 
of usefulness : 

1. As adviser to the court on matters 
of mental health or disease of the accused. 

2. As a record bureau of personality 
studies. 

3. As an out-patient service of the 
penal or correctional institutions to which 
the court’s cases go. 

In none of these spheres should it have 
legal power or authority to commit or to 
administer institutional care or treatment. 
The commitment to institutions is not a 
function of the clinic, but of the machin- 
ery already in existence for that purpose. 


Newspaper Reporting of Decisions 


Adoption of English Newspaper Practice by American Editors Would 
Confer a Great Benefit Upon the Public 


The rights of the press to comment 
freely and express freely have come before 
our courts in every period of great gov- 
ernmental, political or economic activity. 
These same rights we have seen recently 
reviewed and vigorously sustained. What 
duties to the public are correlative to the 
public rights a newspaper enjoys, is a sub- 
ject concerning which there is now, as 
heretofore, a singular dearth of judicial 
exposition. 

The underlying norm that in the scheme 
of democratic government the possession 
of a right carries with it a corresponding 
duty finds some reflection in familiar 
rules of law. The notion has arisen, how- 
ever, that because the press is operated in 
many instances by individuals in a cor- 
porate form of organization, the primary 
and controlling duty of each particular 
organ of this character is to the stock- 
holders of its organization. In this way 
the form in which the broad and powerful 
rights of the press are exerted may have 
indirectly overshadowed the obligations 
and duties which entities, no matter what 
their organization may be, necessarily in- 
cur because of the rights that they exer- 
cise. 

The question of picketing, in disputes 


between labor and its employer, has been 
before our Federal Supreme Court re- 
cently on a number of occasions. The last 
reported instance was a case involving 
also the right of a State to pass a statute 
restricting, as between employer and em- 
ploye, and others, the issuance of the his- 
toric writ of injunction. Sharp differ- 
ences of opinion on the Federal Supreme 
bench were recorded. Similarly, in this 
State, difficulty has been encountered in 
construing the particular words of our 
Statute on Wills, with the result that the 
Illinois Supreme Court has in turn been 
divided in its opinion, or has, throughout 
the last three of four volumes, rendered 
opinions on the authority of an earlier 
decision without regarding, or in some 
instances without mentioning, other deci- 
sions on the same subject subsequent to 
the case upon which reliance was placed. 
Furthermore, at the time of such decisions 


and at the time of the decision in Eisner ~ 


vs. Macomber, and again after those in 
the later cases involving the applicability- 
of the Federal Revenue Act to certain 
transactions in capital assets, and, very 
recently, in the group of cases involving 
the Sherman Anti-Trust Act, members of 
the bar have frequently been called upon 
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to interpret the newspaper reports of these 
considerable and far-reaching decisions, 
at the request of a client or, even more 
frequently, of the reading public. 

In all these instances the local press 
reports have not been satisfactory. No 
particular place for the location of such 
news is assigned by newspapers generally, 
at least those published in this section of 
the country, and no particular standard 
for reporting such news is followed. The 
news is, therefore, either overlooked or is 
in the first instance conveyed in a manner 
which serves more than anything else to 
discourage or confuse the comprehension 
of the subject. 

Loss to the Public 


A careful, accurate recording in the 
daily press of decisions in nisi prius courts 
and courts of appellate jurisdiction has 
great elements of permanent value to the 
community. Ata time like this, when the 
wisdom and benefits of our federal consti- 
- tution should be constantly clear to the 
individual, that value and understanding 
of citizenship (which sound information 
and interpretation of constitutional ques- 
tions would be sure to carry) has been lost 
for the reason that such subject-matter 
has been displaced in the press in favor of 
matters of temporary but thrilling inter- 
est, or has been garbled in discussion or 
summary. 

Besides loss to the public there is a loss 
to the bar. There can be no doubt that 
the exact and detailed law reporting by 
the daily newspapers of England has con- 
tributed to the clarity and excellence of 
the decisions the individual judges all 
along the line of the judiciary system are 
daily handing down. In this country a 
few sensational utterances are quoted 
without adequate explanation. Those par- 
ticularly valuable to the public in its in- 
dustrial or economic effort, or in its un- 
‘ derstanding of government or institutions, 
are, if not but briefly noted, overlooked. 

In running over a delightful work, such 
as Wallace’s study of the old Reporters, 
the reader cannot fail to note the stand- 
ards of precision and care in logic and 


language that the presence of intelligent 
law reporting of judicial utterances built 
up. It would be too much to outline the 
duty of any particular organ of the press 
on a large subject of this nature, or to say 
that space of one sort should be given to 
one subject to the exclusion of any other. 
We do suggest that it would be a great 
service, and is a crying need, that the 
press of this community arbitrarily fix 
some portion of its sheet to which the 
reader, even in his hurried perusal, may 
lcok and find clear, succinct and, within 
the measure of its paragraphs, accurate 
statements of the numerous vital decisions 
affecting government, economics, business, 
politics and international matters on 
which the courts of today are now passing 
with rather exceptional frequency. We 
go further and add that to do this is the 
positive obligation of each newspaper, 
which should be as enforcible against it 
legally as the rights and franchises of the 
press are legally exercisable and defended. 

Such dedication of space would result, 
it is believed, in recognition of the diffi- 
culty as well as of the importance of the 
problems before our courts, and would 
ultimately tend to the handing down by 
courts of all decisions in such a way as to 
be intelligible to the reading public. 
Thus it would assure to the public at large 
what the bar desires—a definition and cer- 
tainty of judicial utterance on important 
matters. The result of such utterance 
would shortly be materially to decrease 
the countervailing and conflicting opin- 
ions which our reports afford; the river 
of consequent confusion and doubt on the 
matters covered by such opinions, instead 
of rising, would be confined. 

It would be a serious shock to the pub- 
lic to know how slight a majority of appel- 
late judges sitting in the same case is 
found in reputable and able courts for the 
decision of some of the most important 
matters involving personal, public and 
political rights and duties and to under- 
stand the trepidation of the strongest ad- 
visers in relying on questions so decided. 
In our system of government the logical 
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end of uncertainty will be to discredit the 
system; and the logical end of a general 
but complete understanding of any par- 
ticular subject by the public at large will 
be to disapprove and condemn such un- 
certainty. The press, more than any other 
institution or estate, is the vehicle for the 


conveyance of such an understanding. 
The Bar, we feel sure, will welcome accu- 
rate and fair law reporting by our news- 
papers and will lend it every assistance. 

—Walter B. Wolf, of the Chicago Bar, in 


“The Chicago Bar Association Record.” 


Attorney General to Prosecute in Disbarment 


Michigan Legislature Adopts Plan Proposed by Professor Horack 
—Experiment Will Be Watched With Interest 


In his article entitled “Character Quali- 
fications and Disbarment Proceedings” in 
the April number of the Journat, Prof. 
H. Claude Horack of the University of 
Iowa School of Law made the proposal 
that the attorney general should be re- 
quired to prosecute the respondents in 
disbarment proceedings. The proposal 
appears to arise from despair that accus- 
tomed methods can be made to fill the 
need. 

There are strong reasons for believing 
that success lies in an integrated bar with 
means and facilities for investigating 
complaints. Until the bars of the several 
states acquire this needed solidarity there 
will be experiment, and it is interesting 
to report that the Michigan legislature 
passed amendments to chapter one of the 
_judicature act to corform to Professor 
Horack’s suggestion shortly after our 
publication of the article. The new plan, 
set forth in the following sections, will 
afford opportunity for greater success than 
has attended recent efforts in Michigan. 
It remains to be seen whether the oppor- 
tunity will be availed of. 

Section 58. Attorneys and counselors 
may be removed or suspended by the Su- 
preme or circuit courts in which they shall 
be authorized to practice. Proceedings to 
remove or suspend instituted in any cir- 
cuit court shall be in the circuit where the 
accused resides or where the misconduct 
so complained of was committed. 

Section 59. Any attorney and coun- 
selor may be removed or suspended, who 


crime, misdemeanor or wilful malfeas- 
ance; but not until the charges made 
shall be guilty of deceit, malpractice, 
against such attorney shall have been filed 
in writing with the Attorney General of 
the State of Michigan, verified by the 
party making them, that he believes the 
charges to be true. The Attorney General 
shall, after investigation, file such charges 
with the clerk of the Supreme Court, or 
the clerk of the circuit court having juris- 
diction. Upon application of the Attor- 
ney General, the justices of the Supreme 
Court or the presiding judge of the cir- 
cuit court where such charges are filed, 
shall issue an order, directing the attorney 
so complained of, to show cause, within 
fifteen days from the service of such or- 
der, why he should not be removed as 
prayed for; a copy of the charges pre- 
ferred against him, together with a copy 
of all exhibits and affidavits, shall be at- 
tached to such order served upon him. 
Such service may be made by delivering 
to the person so complained of a copy of 
such order to show cause together with a 
copy of the petition, affidavits or exhibits, 
which may be attached to the original 
petition, if such person can be found and, 
if not, by leaving such copies at the last 
known place of residence of such person 
with some person of suitable age, if such 
person can be found and, if not, by post- 
ing such copies in some conspicuous place 
upon his last known place of residence. 
When the proceedings brought under this 
act are held in any circuit court in this 
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State, on the request of the Attorney Gen- 
eral, it shall be the duty of the presiding 
judge of said State to appoint three cir- 
cuit judges of said State to sit and hear 
the evidence in said proceedings and de- 
termine the rights of the party so com- 
plained of: Provided, That in no case 
shall the circuit judge of the circuit where 
the party complained against resides, be 
so appointed or sit and hear the evidence 
presented or make any order in said cause 
other than the order to show cause. After 
the cause is at issue or default entered, it 
may be brought on for hearing by either 
party by giving at least fifteen days’ no- 
tice of the time and place where testimony 
will be taken in said cause. Any person 
feeling himself aggrieved by the determi- 
nation of the judges hearing said cause, 
may have the proceedings reviewed by the 
Supreme Court of this State on applica- 
tion thereto for a writ of certiorari under 
the regular rules of said court. 

Section 60. The removal or suspension 
of any attorney and counselor, by any 
court of competent jurisdiction, shall 
operate as a removal or suspension in 
every court in this State. In case of re- 


moval or suspension by any court other 
than the Supreme Court, a certified copy 
of the order shall be filed in the office of 
the Clerk of the Supreme Court, who 
shall make suitable entry thereof in the 
register of attorneys and counselors, kept 
by him in pursuance of section fifty-two 
of this chapter. Such removal or suspen- 
sion shall take effect only upon filing with 
the Clerk of the Supreme Court the certi- 
fied copy thereof, as herein provided. Any 
person so removed or suspended, who 
shall, while such disability exists, hold 
himself out to the public or represent 
himself to any person as authorized to 
practice in any of the courts of this State, 
or who shall practice or attempt to prac- 
tice, or appear as attorney or counselor 
for any party other than himself in any 
of said courts, shall be deemed guilty of 
a misdemeanor, and upon conviction 
thereof shall be punished by a fine not to 
exceed one hundred dollars, or by im- 
prisonment in the county jail not more 
than three months, or by both such fine 
and imprisonment in the discretion of the - 
court. 


Appeals Popular in Oklahoma 


Judicial System Lends Itself Admirably to Persons Who Refuse to 
Pay Debts, Says Writer in Appellate Court Reporter 


About a year ago I wrote an article, 
which was published in the Tulsa World, 
in which I affirmed that our judicial sys- 
tem is a failure, a fraud and a farce. Hav- 
ing had another year’s experience, I am 
more firmly than ever convinced that I 
was right. Our district court has recently 
closed a term here in Kay county. Dur- 
ing the term about a dozen civil cases were 
tried. The following table shows the num- 
ber of the case, date when suit was filed, 
date when tried, and the length of time 
pending. 
6680; filed April 15, 1919; tried Feb. 27, 

1923; pending 3 yrs., 10 mo., 12 days. 
7566; filed July 27, 1920; tried Feb. 27, 

1923; pending 2 yrs., 7 mo. 


7671; filed Oct. 5, 1920; tried Mar. 1, 
1923; pending 2 yrs. 4 mo., 26 days. 
7774; filed Jan. 4, 1921; tried Feb. 27, 
1923 ; pending 2 yrs., 1 mo., 23 days. 
7350; filed Feb. 24, 1921; tried Feb. 28, 

1923; pending 2 yrs., 4 days. 
7928; filed April 18, 1921; tried Mar. 2, 
1923; pending 1 yr., 10 mo., 24 days. 
7999; filed June 7, 1921, tried Mar. 2, 
1923; pending 1 yr., 8 mo., 25 days. 
7971; filed May 12, 1921; tried Mar. 2, 
1923; pending 1 yr., 9 mo., 20 days. 
1932; filed April 19, 1921; tried Mar. 2, 
1923; pending 1 yr., 10 mo., 13 days. 
7961; filed May 7, 1921; tried Mar. 3, 
1923; pending 1 yr., 9 mo., 12 days. 
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Average length of time, 2 yrs.,.3 mo., 17 
days. 

In each and every case the loser gave 
notice of appeal to the Supreme Court 
and, no doubt, a majority of them will be 
appealed. They have six months from the 
date of the judgment in which to appeal, 
and after the appeal is filed in the Su- 
preme Court, it will be at least three years 
before they get to it. Several cases which 
are now pending in the supreme court, 
which I have helped to brief, have been 
pending for more than three years. So 
we see that a man who has a just cause of 
action against another person may console 
himself with the thought “If I sue him, I 
may hope to have the case finally settled 
within seven years.” 

Shame on such a system. And shame 
on a people who will tolerate such a sys- 
tem. Is there no remedy? Yes. Let us 
change the system. Let us abolish the dis- 
trict courts.» Let us abolish the country 
courts. Let us establish in every county 
a court, call it by whatever name you 
please, that shall be in session and open to 
try any case every day in the year, except 
Sundays and legal holidays. Let us pro- 
vide that when a suit is filed, the sheriff 
shall immediately serve upon the defend- 
ant a certified copy of plaintiff’s petition, 
with a notice that defendant must answer 
it within three days after he is served 
with the copy. Let us provide that if de- 
fendant files a demurrer or motion, which 
is overruled, that he must file an answer 
within five minutes after it is overruled. 
Let us provide that all cases must be tried 
within ten days after the issues are joined. 
Juries should be composed of three men, 
and they should never be permitted to re- 
turn a general verdict. The judge should 
examine the pleadings, ascertain what are 
the questions of fact, and submit those 
questions directly to the jury to be an- 


swered. The court should then render 
such judgment upon the facts found by 
the jury as he deems proper. If the loser 


is not satisfied, he should have three days 


to appeal to a higher court. As soon as 
the appeal bond is filed the clerk should 
transmit to the clerk of the higher court 
the original files, together with a brief 
transcript showing what papers were filed, 
and the date filed, etc., just as a justice 
of the peace now does when a case is ap- 
pealed from him. Let us provide that all 
judgments shall draw 18 per cent inter- 
est. (If the poor man who is unable to 
pay his taxes must pay 18 per cent, why 
shouldn’t the stubborn man who appeals 
merely for delay be compelled to pay the 
same rate of interest.) Let us have a su- 
preme court composed of three judges to 
decide the most important cases; also a 
court of civil appeals for the eastern dis- 
trict, composed of three judges, and also 
one for the western district, with three 
judges, also the court of criminal appeals, 
as we now have it. The judges to hold 
office for six years, one of them to be 
elected at each election. When a case is 
finally determined, the one found to be in 
the wrong should make the other party 
whole—that is, he should be compelled to 
pay him back everything that he has been 
out, including attorney fees, costs and a 
reasonable sum for the time he has lost in 
attending court. In education, science, 
agriculture, and inventions the United 
States is far ahead of every other country, 
but in legal procedure we are at least 500 
years behind every other country on earth. 
Our procedure is a disgrace to civiliza- 
tion, and if the people will help me, we 
will initiate a procedure under which a 
man can collect a debt before he dies of 
old age. 


Oklahoma City. R. I. Shive. 
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